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In the centuries since ratification, the U.S. Supreme Court has treated the presidential
pardon power as sweeping and nearly unfettered, limited only by the Constitution’s express
prohibition on its use in cases of impeachment. While originally justified as a necessary tool of
executive mercy, this interpretation has, over time, revealed deep structural vulnerabilities—most
notably, the potential for the pardon power to be used in service of personal or political impunity.
The absence of clear constitutional constraints has or could permit the executive to invoke
clemency not only for legitimate ends but also, at times, to evade scrutiny, obstruct justice, or
reward loyal subordinates implicated in misconduct. This essay contends that the current
doctrine is no longer sufficient to protect the constitutional order.

In Ex parte Garland (1867), the Court declared that “[t]he power of pardon conferred by
the Constitution upon the President is unlimited except in cases of impeachment,” extending “to
every offence known to the law” and exercisable “at any time” after the offense’s commission.
Subsequent decisions reaffirmed the “plenary” character of this power.! For example, the Court
noted in United States v. Klein that the Constitution entrusts clemency “to the executive
alone...without limit.”* No act of Congress may restrict or regulate the presidential pardon
unless by impeachment or amendment; any limits must “be found in the Constitution itself.””
This expansive interpretation has periodically raised alarms in practice. Notably, the Justice
Department’s Office of Legal Counsel opined on the eve of President Nixon’s resignation that a
President cannot pardon himself, invoking “the fundamental rule that no one may be a judge in

his own case.” This opinion reflects a structural understanding that even an ostensibly
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unqualified power must yield to first principles of constitutional government. However, because
no President has attempted a self-pardon to date, the question remains unresolved by the courts.

The ambiguity itself is problematic: it indicates that, absent constitutional amendment,
only a post hoc judicial or congressional confrontation could determine the validity of a
self-pardon or similarly abusive act of clemency. Such uncertainty undermines the rule of law.
Historical practice confirms that outside the narrow bar on impeachment, a determined President
may exploit the pardon power in ways inimical to the constitutional structure — for instance, by
preemptively pardoning witnesses in an investigation to thwart inquiry. Given the judiciary’s
unwillingness and perhaps inability to imply additional limits on a textually broad power, an
amendment is the appropriate remedy to cabin the pardon power where necessary.

Amending the Constitution is a grave step, but one justified to uphold bedrock
rule-of-law principle. The proposed amendment exceptions are narrowly tailored to prevent the
most corrosive abuses of pardoning, while leaving the President’s ability to show mercy largely
intact for legitimate purposes. The new limits would operate as follows:

1. Offenses by the President or on the President’s behalf — This bars self-pardons and
pardons of accomplices in the President’s own misconduct. It encapsulates the ethos that

“no one can be the judge in his own case.”® As George Mason warned, an unqualified

pardon power would let a President “screen from punishment” those he “instigated” in

crimes like treason.” Prohibiting self-dealing pardons reinforces the fundamental maxim
that the law binds the ruler as well as the subject, a principle at the heart of republican

governance since Magna Carta’s legacy that even the king is under God and the law. The
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amendment would thus shore up a gap in the American legal framework: impeachment
alone has proven an insufficient check, as a President might wield pardons to hinder
investigations and thus avoid impeachment or prosecution entirely. Explicitly disallowing
such pardons affirms that the executive cannot nullify legal consequences for their own
wrongdoing.

2. Crimes involving election interference — This exception safeguards the integrity of the
democratic process. A President who corrupts the elections that confer legitimacy on his
office must not be permitted to afterwards pardon those very acts. To allow it would be to
let an offender solidify illegitimate power through an act of clemency. Election crimes
strike at the consent of the governed; blocking pardons for these offenses reinforces the
constitutional guarantee of free and fair elections. It draws from the structural principle
that no one should be able to secure power by fraud and then excuse the fraud
retroactively. By carving out election offenses, the amendment fortifies the rule of law at
the core of representative government.

3. Pre-charge or pre-conviction pardons — Finally, the amendment would prohibit
preemptive pardons issued before any charge or conviction. This compels a modicum of
due process: an official determination of guilt or at least a formal charge should precede
any act of executive forgiveness. Early American commentators themselves contemplated
requiring conviction before pardon, to prevent a President from halting prosecutions
arbitrarily.® While the framers ultimately allowed pre-conviction pardons (recognizing
scenarios like offering immunity to accomplices to obtain testimony), experience shows

that preemptive pardons are ripe for abuse — their very purpose is often to short-circuit
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the judicial process. Mercy can still be exercised, but only with the benefit of a factual

record and legal adjudication. This change would align the federal pardon process with

practices in many states that require consultation with boards or limit pardons to
post-conviction petitions, injecting transparency and accountability into clemency. It
ensures that the pardon power serves to mitigate punishment when appropriate, not to
erase wrongdoing in secret or in advance.

Crucially, these reforms do not eviscerate the pardon power; they refine it. The President
would still wield broad authority to pardon ordinary crimes, to commute excessive sentences, to
offer amnesty in the public interest, and to extend clemency as an act of restorative justice or
national reconciliation. The “benign prerogative” of mercy that Hamilton cherished would
remain robustly available for “unfortunate guilt” deserving of grace. What the amendment
removes is the prospect of self-serving pardons that pervert justice — a use of power
fundamentally at odds with the President’s duty to faithfully execute the laws and the

“scrupulousness and caution” that must characterize this constitutional prerogative.’
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