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Corralling the Clemency Clause: A Three-Part Proposal

Clemency is among the most extraordinary tools available to the Executive. Because it
functions with minimal oversight, it occupies a somewhat anomalous position within a
constitutional system built on checks and balances. Though not a new concern, the pardons
issued by Presidents Trump and Biden have renewed focus on the current framework’s
susceptibility to abuse. This essay proposes a three-pronged reform: (1) an explicit prohibition on
self-pardons; (2) a requirement that all pardons serve the public good; and (3) the creation of a
Presidential Clemency Board.

I. Prohibiting Self-Pardons

The Framers envisioned the pardon as a failsafe—a mechanism for mercy and a political
salve in times of unrest. As Alexander Hamilton wrote in Federalist No. 74, a timely pardon
could restore “the tranquillity of the commonwealth” and prevent justice from wearing “a
countenance too sanguinary and cruel.” Yet, in modern hands, this power has acquired a
disturbing potential: absolving oneself of legal accountability. Some argue that the clause’s broad
language—Ilimited only by its federal scope and the impeachment exception—permits
self-pardons. However, even if this is correct, the question remains: should it? This essay
answers with an emphatic no.

A self-pardon would violate the due process principle articulated by James Madison that
“no man is allowed to be a judge in his own cause, because his interest would certainly bias his
judgment (Federalist No. 10). Federal jurisprudence has consistently upheld this principle. Most
recently, in Caperton v. A.T. Massey Coal Co. (2009), the Court reaffirmed that due process
forbids self-adjudication. Though the pardon power remains largely nonjusticiable, these
precedents offer compelling normative guidance.

During oral arguments for Trump v. United States, Justice Gorsuch warned of the
incentive a looming prosecution could create, while Justice Alito questioned whether outgoing
presidents might preemptively shield themselves with self-pardons. The government’s
response—that there are “adequate deterrents” like “political consequences” —is hardly
reassuring. Instead of debating the likelihood or constitutionality of self-pardons, we should
expressly forbid them via amendment. The stakes are too great to leave to legal ambiguity and
historical restraint. As Federalist No. 10 cautions, “enlightened statesmen will not always be at
the helm.”

I1. Requiring Pardons to Serve the Public Good

In recent decades, the pardon power has been used in ways that appear
self-serving—ranging from George H. W. Bush’s Iran-Contra pardons, to Clinton’s clemency for
Marc Rich, Trump’s transactional grants, and Biden’s pardon of his own son. These examples
expose a constitutional vulnerability: the lack of a clear purpose governing one of the most
potent presidential powers. To remedy this, the Clemency Clause should be amended to include a
public good stipulation.
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Explicit conditions are not foreign to constitutional design. For instance, the writ of
habeas corpus can be suspended only when “the public Safety may require it.” As Chief Justice
Taney noted in Ex parte Merryman, “the introduction of these words is a standing admonition”
of the caution such power demands. Regrettably, no similar constraint tempers the pardon power.
One might argue that existing provisions, such as the Take Care Clause and presidential oath,
suffice to guide clemency decisions. Yet these commitments, while significant, are too abstract to
meaningfully constrain the pardon power. Just as the Suspension Clause specifies a threshold, so
too should the Clemency Clause articulate a discernible purpose.

In Ex parte Grossman, Chief Justice Taft said the “Constitution confers the [pardon
power]... in confidence that [the president] will not abuse it.” However, it is precisely in areas of
sweeping authority that additional guardrails are most needed. A public good prong would not
eliminate presidential discretion but would tether it to original intent. It would reinforce the
purpose of clemency as a tool for mercy and reconciliation, not favoritism or self-protection.

Furthermore, this condition could function as a constitutional directive—a soft restraint
akin to the Take Care Clause. As with that provision, it would not invite routine judicial review
but could strengthen congressional authority in impeachment proceedings and give the Executive
greater pause before issuing a corrupt pardon. Importantly, “public good” need not be interpreted
narrowly. Clemency that serves justice in an individual case—by correcting an unjust sentence,
recognizing rehabilitation, or showing compassion—can itself promote the public good by
reinforcing trust in the justice system.

III1. A Presidential Clemency Board

Presidents often issue controversial pardons at moments when political accountability is
weakest—typically in the final days of their presidency or, since the Twenty-Second
Amendment, during a second term when reelection is no longer a concern. While impeachment,
prosecution, and political backlash theoretically constrain the pardon power, these safeguards are
largely ineffective in such moments. In fact, impeachment does not carry much stigma even in
early presidency or during a first term, as illustrated by President Trump’s two impeachments.

A promising solution is a Presidential Clemency Board, established by executive order or
constitutional amendment. It could include the president and four congressional leaders from the
president’s party, drawn from key House and Senate committees. While the president would
maintain the power to pardon, at least three board members would need to approve each grant.
This structure preserves the flexibility of the current system as a small, partisan board would
remain agile. It would also enhance access: legislators, more connected to constituents than the
Department of Justice or the Executive, are well-positioned to elevate meritorious cases that
might otherwise be overlooked.

In addition to expanding access, the board introduces greater electoral accountability into
the clemency process. Because all members would belong to the president’s party, any
questionable pardon would reflect on both the administration and its broader political
coalition—creating incentives to act judiciously. Congressional members would also be
answerable to their districts or states, further discouraging abuse.
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Lastly, this would not pose a separation of powers issue as the president would retain sole
pardoning authority. The board provides consultation and consent, not a veto. While the
Presidential Clemency Board does not promise a flawless pardoning procedure, it does offer the
potential for significant improvement upon the current system.



